DATE

Paul D. Escott

Assistant City-Parish Attorney
Lafayette Legal Department
P.O. Box 80338

Lafayette, Louisiana 70598

Re: Louisiana Board of Ethics
Docket No. 2021-882C

Dear Mr. Escott,

advisory opinion as to recent changes to the language of
Governmental Ethics (“Code”) as it applies to appomted.,

whe Board of Zonmg Adjustment also has the power to hear appeals regard-
n decisions.

Apphcatlcfn*s volving the subdivision or resubdivision of property are submitted to the Lafayette
Commumufﬁevelopmem & Planning Department. Once the applications are reviewed, they are
referréd to the Lafayette City Planning & Zoning Commission (“City Commission”), if the prop-
erty is located in the City of Lafayette, or to the Lafayette Parish Planning & Zoning Commission
(“Parish Commission”), if the property is located outside of the City of Lafayette.
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The Board of Zoning Adjustment has no authority or jurisdiction over the subdivision or resubdi-
vision applications. However, in the event the applicant wishes to request a variance in connection
with a pending subdivision or resubdivision application, the variance application would be under
the authority of the Board of Zoning Adjustment.

You ask whether members of the Board of Zoning Adjustment would be prohibited by the Code
from submitting applications for subdivisions and/or resubdivisions. You also ask whether the pro-
visions of R.S. 42:1123(34) would provide an exception to the Code for these purposes.

PROHIBITED TRANSACTIONS

La. R.S. 42:1113B provides the following prohibition:

Jlgﬂty in question knows or should
’,,1’

(c) Is one in which the ”Qovémw, ental entity has a direct interest. A transac-
tion mvolvmg the a;gemﬁy ofa governmental entity shall have the same

,“MA

the agency.

ANALYSIS

jurisdiction of the CitysCommission or the Parish Commission, the appointed members of the

.

Board of Zonmgf%dff stment would not be prohibited by 1113B from submitting applications to
either the Clt;ﬁ @mmlssmn or Planning Commission for the subdivision or resubdivision of prop-

§1123(34) EXCEPTION

The Louisiana Legislature created an exception to the Code for transactions involving subdivision
and resubdivision applications in La. R.S. 42:1123(34). By Act 340 of the 2021 Regular Session,
effective August 1,2021, R.S. 42:1123(34) was amended and now provides that the Code shall not
preclude:
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A member of a municipal or parish governing authority, an appointed member of
a planning or zoning or appeals board or commission of a parish or munici-
pality, or a member of such public servant's immediate family or a legal entity in
which any such person has an interest from making application for the approval
of the subdivision or resubdivision of property and for the zoning of such property
or for a building permit and any inspections performed pursuant thereto, provided
that all of the following:

(a) subdivided property shall not be less restrictive than the zoning of the
original parcel.

(b) The subdivision, resubdivision, or zoning of such property shall be fﬁ
residential purposes only

residential units per calendar year.

(d) No public funds shall be used to constru%
or benefit of such property or develo

(e) The public servant shall file
ing the transaction deemed n )
erning authority or board m@h “
later than ten days prlor to i(“ly ‘

ANALYSIS

In the event an aj d member of the Board of Zoning Adjustment submits an application for
subdivision ork\fé"su vision that also requires a variance to be approved by the Board of Zoning
Adjustment ‘“*ﬁl @xceptlon in 1123(34) would allow the application, provided that all require-

ithe Xceptlon are met, including that the subdivided property shall not be less re-
strictive than the zoning of the original parcel. Appointed members of the Board of Zoning
Adjustment would be prohibited by 1113B from submitting variance applications for all other sit-
uations that do not meet the requirements of the 1123(34) exception.
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PROHIBITED PARTICTPATION

You ask whether a prohibited transaction under 1113B would be cured by the recusal of the ap-
pointed member of the Board of Zoning Adjustment.

La. R.S.42:1112 provides:

A. No public servant, except as provided in R.S. 42:1120, shall participate in a
transaction in which he has a personal substantial economic interest of which he
may be reasonably expected to know involving the governmental entity.

B. No public servant, except as provided in R.S. 42:1120, shall participate 1mﬁ“
transaction involving the governmental entity in which, to his actual knowl@ﬂgg
any of the following persons has a substantial economic interest:

(1) Any member of his immediate family.
(2) Any person in which he has a substantial economic 1ntere's cof
may reasonably be expected to know. ’
(3) Any person of which he is an officer, director, £
ployee. :

ing prospective employment.
(5) Any person who is a party to an
ant, i
economic value to such pub
{%9 a
public servant exercises cqn

D. No appomted nw“mbéh
I 13@'0&4 shall art1c1 ate or be interested in any transaction
wy P P y

~ B.mAn appointed member of a board or commission who recuses himself from vot-
ing pursuant to this Section shall be prohibited from participating in discussion and
debate concerning the matter.
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Further, the exception in 1123(34) contains a specific requirement that the public servant shall
recuse himself from any vote related to such application and shall not participate in any other
aspect of the application or transaction.

As a result, the Board concluded that each appointed member of the Board of Zoning Adjustment
must recuse himself from any discussion, debate, and vote on any application that comes before
the Board of Zoning Adjustment in which a violation of any provision of Section 1112 may occur.
The Board further noted that recusal as to an application for a variance that does not meet the
requirements of 1123(34) does not cure a potential violation of the Code for appointed members
of the Board of Zoning Adjustment. ‘

RESIGNATION

Gy

You ask whether the Code would require an appointed member of the Board of Zening’Adjustment
to resign from their public position to avoid a potentlal violation of the Q(ffd \

sory opinion on the issue.

The Board concluded, and instructed nté
Board of Zoning Adjustment are not pmhdM
vision or resubdivision of propertym%o ei“&ia ;

‘ bdivision application also requires a zoning variance to
be approved then the except;@n @rw 5 1 3(34) would not prohibit the appointed member of the Board
of Zoning Adjustment fr@&n sg%mwtmg the variance request, provided that all requlrements of
1123(34) exception am‘mé‘?

Additionally, the ap‘ it ed member of the Board of Zoning Adjustment must recuse himself from
any debate, dlSCM»S 1‘“ , or vote on any matter which would be a violation of Section 1112. Further,
the public sq;ﬁfdmt recusal pursuant to 1120.4 does not cure a potential violation of 1113 where
the requis Shesits of the exception in 1123(34) are not met.

ES J "
The Board further noted that with each of these questions, any analysis as to a specific public
servant is highly fact specific as to whether a violation of the Code may occur. Each public servant
should request an advisory opinion regarding their specific circumstances.
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This advisory opinion is based solely on the facts as set forth herein. Changes to the facts as pre-
sented may result in a different application of the provisions of the Code of Governmental Eth-
ics. Please note that the Board issues no opinion as to past conduct and that the Board’s expressed
opinion is limited to an examination of the Code of Governmental Ethics, the Campaign Finance
Disclosure Act, the Lobbyist Disclosure Acts, and the conflict of interest provisions in the gaming
laws.

If you have any questions, please contact me at (800) 842-6630 or (225) 219-5600.

Sincerely,
LOUISIANA BOARD OF ETHICS

David M. Bordelon
For the Board
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